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60 CALIFORNIA LAW REVIEW 

Corporations: Continuance of Actions against Dissolved Corpora- 
tions: Construction of License Act: Parties Defendant. — A corpora- 
tion, owing to its failure to pay the state license tax on corporations, 
forfeited its charter 1 while an action was pending against it. Under 
these facts the Supreme Court decided 2 that the action might be 
continued against the defendant in its corporate name and that it 
was not necessary for plaintiff to proceed against "the directors or 
managers of the affairs of the corporation at the time of its dis- 
solution," 3 as it might have done under section 400 of the Civil 
Code, and as it wa« necessary to do prior to the amendment to the 
act in 1907. 4 As the amendment of 1907 in no way abridges the remedy 
given under section 400 of the Civil Code against dissolved corpora- 
tions, the latter section may still be invoked; the important thing 
is that in 'cases of dissolution for failure to pay the state corpora- 
tion license tax, it is no longer necessary to use that section. 5 

The decision is clearly right, but it gives occasion for a con- 
sideration of the present state of the California law on this subject. 
In the Crossman case, 6 decided just prior to the amendment of 1907, 
where the same point as in the principal case was before it for adjudi- 
cation, the Supreme Court declared the common law rule that a dis- 
solved corporation can no longer sue or be sued in its corporate name, 
to be in full force in California, "except as otherwise provided by 
statute." The creditors and shareholders, however, have a remedy 
against the "directors or managers of the affairs of the corporation at 
the time of its dissolution" under section 400 of the Civil Code, 7 
which takes the place of the equitable remedy of finding a constructive 
trust in favor of creditors and shareholders into whomsoever's hands 
the assets of a dissolved corporation came. Neither section 400 of 
the Civil Code, nor section 38S 8 of the Code of Civil Procedure, which 
allows the continuance of causes of action that survive against the 
"representative or successor in interest" of a party, authorize the 
continuance of an action in the corporate name after the corporation 
ceases to exist; the legislative intent in section 385 of the Code of 
Civil Procedure being clearly shown by the words "representative or 
successor in interest." 



1 Statutes 1905, p. 493; Gen. Laws of Cal. Act 757, sec. 5; Newhall 
v. Western Zinc Min. Co., (1912) 164 Cal. 380; 128 Pac. 1040. 

2 Lowe et al. v. Superior Court of Los Angeles, (July 15, 1913) 
46 Cal. Dec. 45; 134 Pac. 190. 

8 Civil Code (Cal.) sec. 400. 

* Crossman v. Vivienda Water Co., (1907) 150 Cal. 575, 580, 581, 
89 Pac. 335. 

5 Lowe et al. v. Superior Court of Los Angeles, (July 15, 1913) 
46 Cal Dec 45' 134 Pac 190. 

« Crossman' v. Vivienda Water Co., (1907) 150 Cal. 575, 580, 89 
Pac. 335. 

'Civil Code (Cal.) sec. 400. 

* Crossman v. Vivienda Water Co., (1907) 150 Cal. 575, 581, 89 
Pac. 335; Lowe et al. v. Superior Court of Los Angeles, (July 15, 
1913) 46 Cal. Dec. 45, 49; 134 Pac. 190. 
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The language of the amendment of 1907» is, "no action pending 
against any corporation shall abate." This does not authorize an 
action to be begun against a corporation in the corporate name after 
forfeiture of its charter by failure to pay the state license tax." The 
language of the amended act, "pending against" a corporation, would 
likewise seem to exclude a corporation plaintiff from continuing an 
action in its corporate name after forfeiture of its charter under the 
act. 11 But the proviso, "no action shall abate" has been construed to 
allow a corporation the correlative right of defending, especially prose- 
cuting an appeal, in the name of the corporation. 12 The amendment, 
moreover, only applies to cases of forfeiture of a corporation charter for 
failure to pay the state corporation license tax; so that for all other 
cases of involuntary dissolution, such as quo warranto proceedings, or 
expiration of charter, and all cases of voluntary dissolution, the only 
remedy is against the directors or manager of the affairs of the corp- 
oration at the time of its dissolution. The practical difficulties involved 
in this latter method of procedure, such as the difficulty of finding 
out who are directors, are pointed out in a previous number of this 
Review. 18 We again suggest the remedy there proposed, which now 
exists in many states, namely, a statute "forfeiting the right of the 
corporation to do business but preserving its existence for two years 
at least for the sole purpose of suing and being sued." 

T. J. L. 

Corporations: Transfer of Entire Business: Stockholder's Con- 
sent. — How much of its property can a corporation in this state 
alienate without ootaining the consent of its stockholders? A 
recent decision 1 throws some light on the question by deciding 
that it can convey without the consent of its stockholders all of its 
real property when that is the only tangible property owned by it. 

In the absence of legislative restrictions, it was the law in this 
state that an ordinary commercial corporation, not doing a public 
service business, can alienate its entire property when it is necessary 
or proper to do so for the best interests of its stockholders and 
creditors. 2 In 1903 the legislature changed that rule 3 by providing 
that "no sale, lease, assignment, transfer, or conveyance of the 
business, franchise and property, as a whole, of any corpora- 
tion" shall be valid without the consent of two thirds of the 
stockholders. 



•Stats. 1907, p. 745, Gen. Laws of Cal., Act 757, sec. 10a. 

"Newhall v. Western Zinc Min. Co., (1912) 164 Cal. 380; 128 
Pac. 1040. 

"Brandon v. Umpqua Lumber Co., (October 14, 1913) S. F. No. 
6529. "The Recorder", October 16, 1913. 

12 Brandon v. Umpqua Lumber Co., supra. 

« Cal. Law Rev., Vol. 1, No. 3, p. 266. 

1 Shaw v. Hollister Land and Improvement Co., (October 2, 1913) 
46 Cal. Dec. 316. 

2 South Pasadena v. Pasadena Co., (1908) 152 Cal. 579, 93 Pac. 490. 



